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THE late Chief. Justice Waite said. of this ~~ 
Digest, “The- best specimen of digest work | 
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when the first edition was published. Since 
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An Agent’s Double Liability. 


An innocent agent, who has acted in good 
faith with respect to property which comes 
into his hands as agent, is likely to look 
upon the law as unjust and unreasonable 
if it holds him twice liable for the property, 
once to his principal, and the second time 
to a third person who has the paramount 
title. Peril of such a double liability seems 
to result from the decisions of the courts 
on the question. There does not seem to 
be much doubt as to the law holding him 
liable to both parties, though the courts | 
and the law writers, when declaring him 
liable to one, do not seem to have much, if 
anything, to say about the fact that he is 
also liable to the other. The general rule 
is often said to be that he cannot set up. 
as against his principal, the paramount 


title of a third person. If that is so, his 


| ject to a double liability in all cases where 
| he is compelled to pay over to his principal 
| property which really belonged to a third 
; person. 

The general rule that an agent cannot 
set up paramount title of a third person 
against his principal is declared in Mechem, 
| Agency, § 525; Clark & S. Agency, § 431, 
and other works on the subject. All ex- 
cept, however, the case where the property 
is taken from the agent by legal process, 
and Clark & Skyles except a case where a 
demand has been made on an agent by one 
holding a paramount title. To this effect, 
also, is the decision in the recent Oregon 
ease of Moss Mercantile Co. v. First Nat. 
Bank, 82 Pac. 8, where payment of money 
on demand to one who has paramount ti- 
tle is held a good defense against the prin- 





cipal. On the other hand, the cases are 


| numerous, and, with one or two exceptions, 
| unanimous, to the effect that an agent, how- 
| ever innocent, who takes property from his 


principal who has no title to it, and sells 


| it and pays over the proceeds in good f. ith, 


is liable to the true owner of the property. 
In such a case, by the general rule, he is 
clearly estopped from denying his princi- 
pal’s title, but, at the same time, liable to 


the true owner. Among the cases in which 


surrender of the property to his principal | this liability to the principal has been en- 
Wilson, 98 Ga. 567, 
person, or else he is liable to them both. | 58 Am. St. Rep. 319, 25 S. E. 578, and 

} Spraights v. Hawley, 39 N. Y. 441, 100 Am. 
title, his surrender to his principal is cer- | Dee. 452; and there are many others to the 
tainly no defense; and he is therefore sub- same effect. 


must be a defense to him against the third | 


But, as against the owner of the paramount } 


forced are Miller v. 





CASE AND GOMMENT. 


The right of the agent to demand an in- 
terpleader of the principal and the third | 
title is 
denied by all the authorities, except where 


party who asserts a paramount 
the third party claims as assignee, or by 
title in some way derived from the princi- 
pal after the agent had come into possession. 
This, therefore, gives the agent no way of 
escape from the hardship of this double 
liability. Indeed, if this remedy were al- 
still be liable to 


the third person if he had innocently turned | 


lowed, the agent would 


over the property, or its proceeds, to his 
principal before he knew of any claim by | 
another party. The only remedy. there- | 
fore, which seems to be afforded the agent 
is to demand security from his principal 
when he demands the property or its pro- 


ceeds, if the agent knows of the paramount 





title of the third person, or, if he does not 


know it until after he has turned over the 
property, to bring suit against his principal 
for indemnity. That he has this remedy, | 
the authorities are agreed. The right of an | 


innocent agent to indemnity from his prin- 


cipal when he is held liable to a third per- | 
| 


son for what he has done in good faith un 
der the principal’s orders is recognized in 
Mechem, 
§ 461, and Clark & S. Agency, § 371, and | 
in a goodly number of the decisions of the 


Agency, § 653: Tiffany, Agency. | 


courts. Of course this remedy is not per 
fect, as the principal may not be financially | 
responsible when the agent claims his in 

demnity; but. to this extent, the agent | 
seems compelled to take the risks as a nec- 


essary result of his agency. 


——— 


The Greatest of Divorce Decisions. 


fhe most important divorce decision ever 
this 
handed down by the Supreme Court of the 
United ‘states in the Haddock 

Haddock, Adv. 8. U. 8. 1906, p. 525. It set 


tles a long disputed question of the validity 


rendered in country has just been 


case of 


in othe jurisdictions of a divorcee obtained 
against a nonresident without personal serv 
The 


state courts on this point have been in utter 


ice or appearance. decisions of the 


confusion. In some states such divorces 


have been declared valid everywhere. In 


others, as in New York, they were held void 


for lack of jurisdiction. Some of the courts 


met this jurisdictional objection by saying 


| been hitherto repudiated in many 


| rendered. 


the state where it is rendered. if 


that the marriage status was a res and the 
diverce suit a proceeding in rem, in which 
personal service on the defendant was not 
The 
been that in a great number of instances the 


necessary to jurisdiction. result has 
status of a person who has obtained a di 
voree of this kind and then married again 
is, in some states, that of a person lawfully 
but. in 
bigamist, whose di- 


divorced and lawfully remarried, 


of a 


voree was a fraud, and whose second mar- 


other states, that 


riage is a erime. The complications and 


perplexities thus arising extended not only 


to the parties to the divorcee, but to their 


children, and to the children of later may- 


riages which they might contract. Sueh 


has been the chaos existing in the law of 
this most sacred of human relations. 

For the first time the court of final au- 
thority has now passed upon the fundamen- 
tal question whether or not a divorce ob- 
tained against a nonresident, who was not 
served and did not 


personally appear, is 


entitled to be held valid outside the state, 


| In each of the previous cases which have 


come before that court in which the question 


was presented. the court has found some 
way of deciding the case without directly 
disposing of this vexed and perplexing ques- 
tion. But in its present decision the court 
clearly adopts the New York rule. which has 
states. 
While the decision is made by a bare ma- 
jority of one, it definitely settles the law for 
all jurisdictions in this country, both state 
and Federal, to this extent. namely. that the 
Federal 


div orce 


full-faith-and-eredit clause of the 


Constitution does not give such a 


j any validity to determine the status of th: 


parties outside the state in which it was 
On the other hand, the courts of 


other states are still at liberty, under the 


divoree 
The de- 


cision goes no farther than to relieve them 


Constitution, to give to such a 


full force and effect if they choose. 


trom any constitutional obligation to treat 
it as valid. 
What divorce is ID 


the effect of such a 


the court 


| had no jurisdiction to render a decree that 


would be valid cutside the state, is a ques- 
tion that may still be contested, though the 
majority of the court in the present case, 
while denying its binding effeet outside the 
valid within the 
Nevertheless, 


state, assumes that it is 


state where it was rendered. 
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CASE AND COMMENT. 


on that point the expression of the court| be effective, and that is 
cannot have the full force of a decision, 
as the point was not at issue in the case. 


for the court of 
| last resort to decide, as the logic of the 
| matter seems to require, that a decree which, 
Just how a court can have jurisdiction to} for lack of jurisdiction, is not valid in 
render a decree valid within the state, and | other states, is not valid in the state where 
not have jurisdiction to make a decree that it is rendered. To hold this would no doubt 
will be valid outside the state, is not easi- | require the court to overrule its decision 
ly understood. The majority opinion, while | in Maynard v. Hill, 125 U. S. 190, 31 L. ed. 
repudiating the theory that the marriage | 654, 8 Sup. Ct. Rep. 723, where a legisla- 
status is a res, nevertheless, seems to con- | tive divoree was upheld as against a non- 
eede that the court of the state has juris-| resident. But. if a decree of divorce is 
diction to determine the status of its own | within the 
citizen. This seems very much like stating 








constitutional guaranty of due 


process of law. and it certainly must be, 
the res theory in different words. The dis-| so far, at least. 


as it determines property 
senting judges find it impossible to see how 


rights, the necessity of jurisdiction in or 


der to make it valid, even within the state 
without being conclusive in all the states,| where it was 


and the very able opinion of Mr. Justice 
White does not make this point clear. But 


the decree can be conclusive in one state 


rendered, seems to be estab 
lished by the Constitution and by the rea- 
soning of Pennoyer v. Neff, 95 U. S. 714, 
whatever is said on this question must be{24 L. ed. 


565. This conclusion may be 
deemed to be conceded only for the purposes 


; avoided by assuming that a marriage may 
of this case, and cannot be, in the striet| be dissolved as to one party, and not as to 
sense, binding when, if ever, that question 


the other: but that is a conelusion to which 
is expressly presented to the court for de- 


the mind does not easily assent. 


————__ ><-@—__—_— 
tricable tangles of family relations as af- 


fected by divorcees against nonresidents 


Finding Long Hidden Property. 


| 
| 
| 
! 
cision. 
The anomalies, perplexities, and ‘inex- 
without personal service may be to some wal 


tent lessened by this decision, but it is im- The question of the rights of a person who 


possible to say how far this will be the re- | finds property which was once hidden, and 
sult. The “divoree industry” of certain has remained concealed so long that the 


states. which, by lax laws, have invited di-| 0Tiginal owner is unknown and doubtless 


vorce business from other states will prob- dead, and all trace or memory of the place 


ably languish. and no doubt the number of | Of hiding has passed into oblivion, is some- 


what novel. 


these discredited divorcees will be much re- There are few eases in which 


duced. But it is still possible for states that | such a question has been considered, though 
wish to do so to provide for divorcee decrees | there are many with respect to the rights 


of this kind. and, at least so far as the pres-| of one who finds property that had been 


ent decision goes, give them full validity in| merely lost. 


Obviously property that has 
the jurisdiction where they are rendered. 


been hidden remains the property of the orig 
It is also possible for other states. if they | inal owner so long, 


at least, as the owner, 
wish, to recognize them as valid; and it is| or any 


person claiming under him. re- 
by no means improbable that decrees of | tains knowledge of the hiding place. Be- 
this kind will still be rendered in many | yond doubt, also, the original owner, or his 


states, and upheld by exercise of comity in| successor in title, is entitled to the property 


many other states. It will still be true that | when found, even if he had entirely forgotten 


a divorce may be valid in some states and| where the property was, if the identity of 


void in others; that persons lawfully mar-} such owner can be ascertained by the tinder. 


riel in one state are held to be living in| But when the owner is dead, his identity 


unlawful relations in other states; that} utterly lost. and no one ean be discovered 


children legitimate in one state are illegit- | who has any claim through him to the prop 
imate in others. This unfortunate and dis-| erty, is it to be regarded, when found, as if 
graceful condition of affairs is not cured,| it were lost property? 


but only lessened in extent, by the pres-| A ease of exceptional interest on this ques 


ent decision. There is one remedy that would | tion was recently decided by the supreme 
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court of Oregon in Ferguson v. Ray, 44 Or. 
557, 1 L. R. A. (N. S.) 477, 102 Am. St. 
Rep. 648, 77 Pac. 600. In that case gold- 
bearing quartz was found where it had been 
buried in some kind of a bag near a tree 
on which marks had been made, for the pur- 
pose, no doubt, of relocating the hiding 
place. The quartz had been hidden so long 
that the bag had almost entirely rotted 
away, and it was impossible, from any facts 
existing, to determine anything whatever 
with respect to the identity of the owner ot 
the property. The court held, nevertheless, 
that the property could not be regarded as 
lost property which would belong to the per- 
son who found it, but must be regarded as a 
part of the soil, belonging to the owner of 
the real estate. Additional interest t- 
taches to the case because of its remarkably 
close similarity to the earlier case of Dan- 
ielson v. Roberts, 44 Or. 108, 65 L. R. A. 
536, 102 Am. St. Rep. 627. 74 Pac. 913, ia 
which the court reached exactly the opposite 
conclusion. In the earlier case the property 
consisted of $7,000 of gold coin inclosed in 
sacks within a half-gallon tin can, and was 
found buried under several inches of dirt 
and a mass of débris in an old henhouse. 


In each case the property was buried in| 


the ground and was dug up by the finder. 
In each instance it was impossible to de- 


COMMENT. 


of the New York supreme court, in Bur- 
dick v. Chesebrough, 94 App. Div. 532, $8 
N. Y. Supp. 13, agrees with the latest deci- 
sion of the Oregon court. That was a case 
of valuable earthenware discovered and dug 
up out of the soil of a farm where it had 
long been buried, with nothing to show who 
The suit was 
brought by executors of the owner of the 
farm against the person who had taken the 
property out of the soil. The court held 
that the action could not lie, because, as ex- 
ecutors, the plaintiffs had no title, and 
though as individuals they had an interest, 
they were merely tenants in common with 
others who were not joined. But the court 
laid down the law on the subject to the ef- 
fect that, “if personal property is deposited 
beneath the surface of the soil, and so leit 
until the place where it is so deposited is 
forgotten, and the owner thereof, if living, 
or his personal representatives if he is dead, 
cannot be found, such personal property, 30 
in the possession of the owner of the soil, 
becomes as a part of the soil the property 
of the owner of the real property; 

when it is discovered and removed from the 
soil as against everyone but the owner, it 
becomes the personal property of the owners 
of such real property, and not the property 
of the finder thereof.” 


was the original owner. 





termine the identity of the original owner. 
But in the Danielson Case the court held 
that the property belonged to the finder, 
and in the Ferguson Case it held that the 
property belonged to the owner of the land, 
and not to the finder. In the Danielson Case 
the court expressly said that “the reason 
of the rule giving the finder of lost property 
the right to retain it against all persons ex- 
cept the true owner applies with equal force 
reason to found hidden or se 


and money 


creted in the earth, as to property found on 
the But 


Case the court adopts the opposite conclu- 


surface.” in the later Ferguson 


sion, and holds that, because the property 
was originally hidden by the owner it was 


not lost, and the rule respecting the finding | 


While 
the court, in the Ferguson Case, cites its 
the 
eall 


difference in the decisions, but cites the for- 


of lost property does not apply to it. 


Danielson Case, it 


the 


decision in earlier 


does not attention to strikins 
mer case as if it were a precedent for the 
latter. 


A recent decision of the appellate division 


A case of the digging of property out of 
the soil where it had long been embedded, 
though it did not involve any element of 
an original hiding or concealment of the 
property, but a probable abandonment of it, 
was decided in England in Elwes v. Brigg 
Gas Co. L. R. 33 Ch. Div. 562, 55 L. J. Ch. 
N. S. 734. This the 


which been buried for 


was case of a boat 


had thousand 
years probably, and had been presumably 


abandoned or left derelict by its original 


two 


owners on what is now a river bank. By 
natural processes during the centuries, such 
as sinking into the ooze, and the deposit 
of alluvial soil, it had beeome buried in the 
earth until it was exeavated by a gas com- 
pany which was in possession of the prem- 
ises But 


under a ninety-nine-year lease. 


the court held that it was the property of 


the lessor. even though the existence of the 
boat was unknown when the lease was made. 
The 


title to it as against the owner of the soil 


finder of an aerolite, who claimed 
into which it had embedded itself as it fell 


from the sky, was denied the right to it im 
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| 
Goddard v. Winchell; 86 Iowa, 71, 17 L. R.| long been supposed that equity could take 
A. 788, 41 Am. St. Rep. 481, 52 N. W. 1124. 


no jurisdiction. 
This case, of course, is similar to those of 


Often it has been said that 
the powers of equity were limited to the 
hidden property above mentioned, only in protection of property rights, and did not 
the fact that the property was found em- | extend to the protection of merely personal 
bedded in the earth. The numerous cases | rights. Whatever may have been the origin 
as to the rights of the finder of lost prop- | of this theory, it is discreditable to equity 
erty have nearly all of them related vo | jurisprudence. It seems to indicate that the 
property that was found on or above the/| jurisdiction of courts of equity was es- 
surface of the earth, or in the water. | 
Whether there is, or should be, a distine- 
tion between those cases and those in which 
property actually lost is found embedded in 
the soil, may be fairly open to inquiry. It 


tablished and defined in a period less civi- 
| lized than this, when greater brutality char- 
acterized the relations of people to each 
other, and when the grosser rights of prop- 
| erty furnished the chief subject-matter on 
| which the aid of the courts was invoked. 
| Such common-law remedies as actions for 
libel course, recognized; but so 
great a portion of the causes that were 
brought before the courts related to prop- 


The case of the boat} erty matters that questions of personal 
found in England was probably the case of | rights got comparatively little attention. 
an abandonment, but if, instead of that, 


At any rate, it does not appear that courts 
it had been a case in which the owner had | of equity took jurisdiction of suits to pro- 
actually lost the boat, it would have been | tect personal rights, though this may have 
no less a part of the soil in fact, and it| been merely because in the more formative 
is not easy to see why, in the reason of the | period of the jurisdiction of that court it 
matter, it would have been any the less} was not asked to do so. 
the property of the owner of the soil. But,| be, it became common to say that equity 
on the question of the rights to property | jurisdiction extended only to matters of 
found embedded in the soil which had been| property. If this 
actually lost, there is very secant authority 
for making any confident statement as to | 
what the law is. 


it not easy to see that such property is any 
the less a part of the soil if it were merely 
lost in the first place, than if it were orig- 
inally hidden instead of lost, provided that 


were, of 


in both cases, when found, it is actually | 
buried in the earth. 


However that may 





proposition were ever 
true it has long ceased to be true in fact 


(though it continues to be frequently as- 
serted). 

Numerous instances in which equity does 
take jurisdiction to protect personal rights 
are found scattered through the reports, 
of authority for the conclusion reached in| though in most of them the courts have tak- 
the Ferevson Case. 


As to property originally | 
hidden in the soil and found there, it can) 
hardly be said that the law is fully settled, 
but there seems to be at least some balance 


en pains to say that they could not protect 
| personal rights, and have then proceeded to 
—_———_9+9—_—__- base their jurisdiction on some alleged prop- 
| erty right which was in reality only a fie- 
tion. Injunctions against acts which en- 
danger the lives of people, or which dis- 
turb the rest and sleep of the sick, or which 
are injurious to the health of persons, or 
which put them in fear and danger, have 


Equitable Protection of 
Rights. 


Personal 


It is the glory of equity to remedy wrongs 
which are otherwise remediless. It is the 


reproach of equity to deny its relief against | been brought and sustained in repeated in- 











a wrong for which no other redress is possi- 
ble. Courts of equity have many times de- 
clared that the lack of an exact precedent 
would not preclude them from furnishing 
a remedy to an innocent person who had 
no other adequate remedy against a wrong- 
doer. But in the very cases in which the 
peculiar flexibility of equitable remedies 
would seem to be especially needed, it has 


stances. In all these the real right to be 
protected by the injunction was obviously 


| personal, and not a property right. No 


right can be more distinctively personal 
than the right to be protected against that 
which endangers one’s life or health, or per- 
sonal well-being; and yet such rights have 
actually been protected by 
many cases. 


injunction in 
Injunctive relief has also been 
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granted the of 


traits, or of a wax model of a person, or pri- 


against publication por- 


vate letters. In these cases, also. the sole 
purpose of the suit was to protect the com- 
plainant against humiliation, annoyance, or 
injury to feelings, though in cases of in- 
letters the 
courts have sometimes tried to base the de- 


functions against publishing 
This is 
purely a fiction, as the relief to be obtained 


cisions on the ground of property. 


was not to protect any value in the letters 
as literary property, or to get possession of 
them because of the value of the material 
things, but solely to prevent the exposure 
of the contents of the letters to the disgrace, 
the 


rights growing out 


humiliation, or annoyance of writer. 
Injunctions to protect 
of the family relation are also well known, 
such as the right of a wife to the control 
of children, or to be protected from molesta- 
from to 


So injunctions to protect infant wards of 


tion or visits her husband her. 


courts against enticement into a marriage, 


or to protect infants from their own par- 


ents, or against removal from the jurisdic- | 


tion of the court, or otherwise to regulate 


In some 
of these cases it is true the court based its 


their custody, have been numerous, 


jurisdiction on the existence of a contract, 
trust. or other particular element of the 
but, the of the 
whole proceeding was to protect a personal 


ease; nevertheless. gist 


right. Ina few of the cases the courts have 
expressly declared a purpose to protect the 
personal right; but in many of them the 


| 
| 
| 





protection of such right has been given un- | 


der color of a fictitious property right. 
The leading case of recent years against 


the right of equity to protect a personal 


right is Chappell v. Stewart, 82 Md. 323, 37 | 


L. R. A. 783, 51 Am. St. Rep. 476, 33 Atl. 
542. which refused an injunction to pro- 


tect a person from annoyance by 


shadowed by a detective. On the other 


hand, in Bomeisler v. Forster, 154 N. Y. 229, 
39 L. R. A. 240, 48 N. E. 534, an injunction 


was granted against the prosecution of ac- 


tions on certain claims that had been re- 


leased, although the release was suflicient | 


defense to the actions. The equitable reme- 


dy was based on the fact that the legal rem- 


edy by defending actions at law would not | 


be adequate because it would not prevent 
the humiliation injury to the reputa- 
tion of the complainant by making public 


or 


being | 


CASE AND COMMENT. 


The entire basis of the relief in this case 
was obviously the protection of personal 
rights; but there was no discussion of the 
jurisdiction of equity to protect such rights. 
A later New York case in which the ma- 
jority of the court held that the publica- 
tion of one’s likeness for advertising pur- 
poses gave no right to an injunction, nor 
to an action for damages, was decided on 
the ground that no right was invaded; but 
a dissenting opinion, contending that a right 
was invaded, proceeded further to discuss 
the question of remedy, and declared thar, 
in case of “an alleged invasion of some per- 
sonal right or privilege, the absence of ex- 
act precedent, and the fact that early com- 
mentators upon the common law have no 
discussion upon the subject, are of no ma- 
terial 
relief. 


importance in awarding equitable 


That the exercise of the preventive 
power of a court of equity is demanded in 
a novel not fatal 


ease is a objection.” 


| A novel instance of an injunction is fur- 
| nished in Ex parte Warfield, 40 Tex. Crim. 


Rep. 413, 76 Am. St. Rep. 727, 50 S. W. 
933. There a husband obtained an injune- 
ton to prevent the defendant in an action 


| for partial alienation of his wife’s affee- 


tions, from having any communication with 
the wife, or visiting her. so as to prevent 


him from 


influence 
For violating such injunetion, the de- 
fendant 


exercising undue over 
her. 
was punished for contempt. — {n 


a late edition of Pomeroy’s Equity Juris- 
prudence, Vol. 6, § 632, it 
to the alleged right 


with 


privacy, 


is said, 


respect of 


| that, if there is such a thing, “an injune- 





tion is certainly a proper remedy for its 
The latest in fa 
vor of such equitable remedies for personal 


protection.” declaration 
rights is found in the case of Itzkovitch r. 
Whitaker 499. There 
court that the 


courts have jurisdiction in injunction pro- 


(La.) 39 So. 


the 
explicity declares civil 
ceedings instituted to protect a personal 
It noted that this 
Louisiana case in a jurisdiction which has 


right. may be is a 
inherited the civil law; but the decision is 
in harmony with the progressive tendency 
in courts of equity to protect personal 
rights. 


In many, if not in most, of the cases in 


| which equitable remedies are invoked to 


protect personal rights the denial of ti 


remedy leaves the complainant entirely 


certain matters that might cause seandal.| helpless to escape the wrong, because the 
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legal remedies, if any, are too late and in- 


effective to be of value. Since this is the 








embrace all that distinguish the highest 
type of human life from the life of savages, 


it can hardly be doubted that the tendency 







that has been increasingly manifest in the 


courts to give protection to such rights by 








equitable remedies (though usually it has 





been done without expressly declaring that 






equity had the power to protect such rights, 
sometimes without discussing that question, 





aryl sometimes by basing the remedy on a 
fictitious 





right) will 





property eventually 


result in an explicit recognition by courts 











of equity that the highest of human rights 
are as much in its protection as the lowest. 


——_3-@—_____ 
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Among the New Decisions. 















Assault. 


Assisting in the elopement of a minor 













case, and since the rights which are personal | 


This mentions only csmplete notes therein 
contained, without tineluding mere _ reference | 
notes to earlier annotations. It states only 





igirl is held in Shoemaker v. Jackson 


R. A. (N.S.) 137, not to justi- 
fy the father in administering a whipping 


| (lowa) 1 L. 


| to the one so doing, after the lapse of 2 
sullicient cooling time. 


Assignment. 


Where merchants had agreed with a bank, 


by whom they were financed, that goods 
sold by them should be paid for by a re- 


mittanee direct from the purchasers to the 
bank, and the bank forward notice of such 
agreement in writing to the purchasers, it 
was held, in William Brandt’s Sons & Co. v. 
Dunlop Rubber Co. [1905] A. C. 454, that 
there was evidence of an equitable assign- 
| ment of the debt to the bank with notice 
to the purchasers, and that the bank could 
recover the debt from the purchasers, 


} 





Automobiles. 


That a statute limiting speed on the 
highway applies only to horseless vehicles is 
Elliott (Ill) 1 L. R. A. 


215, not to render it void. 


held in Christy +. 
(N. 8.) 


The driver of an automobile, upon meet- 


which is 
frightened and in such a situation that its 
diiver cannot extricate himself from danger 


ing upon the highway a_ horse 


unless the machine is stopped, is held, in 
Indiana Springs Co. v. Brown (Ind.) 1 
L. R. A. (N. S.) 238, to be bound to stop, 
and to be liable for injuries inflicted by 


his failure so to do. 


Bankruptcy. 


A 
| Winfree v. Jones 


discharge in bankruptey is held in 
(Va.) 1L. R.A. (N. S.) 
| 201, not to release an unliquidated liabili- 
ty leased 


house without locking the doors, so that 


for damages for abandoning a 


| it was entered and damaged by a stranger. 
That the Federal courts, in a bankruptcy 
case, will apply the general rule that a loan 
by a wife to her husband upon her separate 
estate creates an equity in her favor, not- 
withstanding decisions of the local state 
courts to the contrary, is declared in James 
v. Gray ( C. C. A. Ist C.) 1 L. R. A. (N. 


S.) 321. 


An adjudication of bankruptey upon a 
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petition alleging that the debtor had made 
an unlawful preference to a firm, is held 
in Silvey v. Tift (Ga.) 1 L. R. A. (N. S.) 
386, not, to estop the firm, in a subsequent 
suit by the trustee in bankruptcy, to show 
that, prior to the bankruptcy procedings, 
they sold certain goods to the bankrupt re- 
lying on representations made by him, and, 
upon discovering that they were false, re- 
scinded the sale and retook their goods. 


Banks. 


A bank to which a promissory note is 
“for collection” is held, in Per- 
Merchants’ Bank, 27 Rap. Jud. 





indorsed 
reault v. 


Quebec, 149, to become, for that purpose, | 
the agent of the indorser, to whom it is | 


bound to account for the amount collected. 

A bank guilty of negligence in making a 
collection, so that the rights on the paper 
are lost, is held, in Jefferson County Sav. 
Bank v. Hendrix (Ala.) 1 L. R. A. (N. 8.) 
246, not to be liable for the face of the paper, 
but only for the amount 
neglect. 


lost through the 


A claim of preference on account of a 


special trust fund held by an _ insolvent 
bank is denied in Italian Fruit & 1. Co. v. 
Penniman (Md.) 1 L. R. A. (N. S.) 252, 


because the only cash assets in the bank at | 


the time it closed its doors were the iden- 
tical currency and checks received from de- 
positors on that day. 


Bastardy. 





A dismissal, without prejudice, of a bas- 
tardy proceeding before a justice of the 
peace, is held, in Johnson v. Walker ( Miss.) 
1L.R. A. (N. S.) 470. uot to be a bar toa 
subsequent proceeding before another justice 
upon the same issue. 


Bills and Notes. 


— 


A purchaser of an interest-bearing certifi- 


cate of deposit payable to and indorsed 
by one as “trustee” is held, in Ford v. 
grown (Tenn.) 1 L. R. A. (N. S.) 188, 


under the uniform negotiable instrument 
law, to be prima facie and presumptively 
charged with actual knowledge of the trus- 





tee’s want of authority to dispose of the 
paper for his own benefit. 


Bills of Lading. 


A bank purchasing a draft with bill of 
lading attached, making goods deliverable 
to order of consignor, is held, in Haas v. 
Citizens’ Bank (Ala.) 1 L. R. A. (N. S.) 
242, to have assumed the obligation of the 
seller to deliver the property, according to 
the contract, to the drawee of the draft. 





Boundaries. 


The doctrine of thalweg, or deep-water 
was held, in Louisiana v. Missis- 
sippi, Adv. S. U. 8. 423, to be applicable im 
determining the boundary between the states 
of Louisiana and Mississippi. 


channel, 


Carriers. 





A father paying full fare is held, in 
Whitney v. Pere Marquette R. Co. (Mich.) 
1 L. R. A. (N. 8S.) 352, to be entitled to 
for loss of articles of his infant 
child, packed and carried with his baggage, 
although the child paid no fare. 


recover 


Conflict of Laws. 





The enforcement of the exemption law 
of another state was refused in National 
Tube Co. v. Smith (W. Va.) 1 L. R. A. (N. 
S.) 195. on the ground that such a law per- 
tains to the remedy. 


Constitutional Law. 





A statute requiring fruit packed for ship- 
ment to be marked or branded to show the 
locality of its growth is held, in Ex parte 
Hayden (Cal.) 1 L. R. A. (N.S.) 184, to be 
unconstitutional because not properly with- 
in the police power. 

The validity of a statute to correct a de- 
fect in a previous statute for the con- 
struction of a drainage ditch, which was 
invalid for failure to provide for notice to 
owners of land not touched by the improve- 
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ment, but which might be assessed for the | 
cost, was upheld in Ross v. Board of Su- | 
pervisors (Iowa) 1 L. R. A. (N.S.) 431, in | 
the absence of any constitutional prohibi- 
tion of retroactive laws. 


| 


Contracts. 





A written contract, signed by both par- 
ties, appointing plaintiffs defendant’s ex- 
clusive agents to sell the latter’s product, is 
held, in Emerson v. Pacific Coast & N. Pack- 
ing Co. (Minn.) 1 L. R. A. (N. S.) 445, not 
to be wanting in mutuality so as to prevent 


an action for damages for its breach. 

The general rule requiring a party seek- 
ing to rescind a contract for nonperform- 
ance by the other to restore or tender back 
what has been received from the latter, 
is held, in Timmerman v. Stanley (Ga.) 1 
L. R. A. (N. 8S.) 379, not to apply where one 
party agreed to teach another a certain 
thing, and, after beginning the course of 
instruction, refused to proceed further. 


—— 


Copyright. 








A letter, even if typewritten, printed on | 


a private press, or copied from an original | 
retained by the writer, is held in MacMillan | 
v. Deny, 75 L. J. Ch. 99, to be an “author's | 
manuscript,” within the meaning of the 
copyright act, which provides that the copy- | 
right in every book -vhich shall be published 
after the death of its author shall be the | 
property of the proprietor of the author's | 
manuscript from which such book shall be! 
first published, and his assigns; and, there- | 
fore, a person who had acquired from thi | 
recipient of the letter, or his lawful rep- 
resentatives, an exclusive right to publish 
such letter, is held to have the right te 
restrain publication by others, even though 


they are or claim through the representa- | 


tives of the deceased writer. 


Corporations. 





return for which he delivered a worthless 
obligation of the corporation. 

A stockholder, who was also a_ secre- 
tary, of a corporation, is denied, in Boulden 


|v. Stilwell (Md.) 1 L. R. A. (N. S.) 258, 


the right to recover against other officers for 


| representations by which he was induced to 


dispose of his stock at a loss. 


Criminal Law. 





The right of a witness to claim the consti- 
tutional privilege against self-incrimination 
is denied in State v. Jack (Kan.) 1 L&. 


| R. A. (N. S.) 167, where, by the terms of 


a statute, the immunity afforded is coexten- 
sive with the constitutional privilege of 
silence. 


Deeds. 


A clause in a deed, which, after grant- 
ing a life estate, declared that it was the 
purpose of the grantor that, after the death 
of the life tenant, the lands should become 
and be the property of a certain institution, 
is held, in MeGarrigle v. Roman Catholie 





|} Orphan Asylum (Cal.) 1 L. R. A. (N. S.) 
| 315, to convey no estate. 


A grant to the “heirs” of a living person 
is construed, in Roberson v. Wampler ( Va.) 
1 L. R. A. (N. S.) 318, as meaning his 
children. 

The naming, as grantee of a partnership 
the members of which had died, but the 
name of which had been perpetuated, and 
the property kept together by consent of 
all parties interested, is held, in Walker v. 
Miller (N. C.) 1 L. R. A. (N. 8S.) 157, not 
to render a deed void. 


Domicil. 


A person having a domicil of origin in 
England is held, in Huntly v. Gaskell 
[1906] A. C. (H. L. Se.) 56, not to lose it 
and acquire a domicil in another country by 
making his home there for many years, 
unless the circumstances clearly show his 
| intention to abandon his original domicil. 





One who organized a corporation for the 
transaction of his pers nal business is 
held, in Donovan v. Purtell (Tll.) 1 L. R. 
A. (N. S.) 176, to be personally liabie for 
money received by him for investment, in 


Eminent Domain. 





The irrigation of private lands is held, in 
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Nash v. Clark (Utah) 1 L. R. A. (N. S.) 
208, to be a public purpose, for which land 


may be taken by condemnation. 


Enticement. 


Hiring at his own request, without notice | 


the objection, a minor who 


the 


of father’s 


has been hired out by father to work 
for another, is held, in Kenney v. Baltimore 
& *). R. Co. (Md.) 1 L. R. A. (N. 8.) 205, 
not to support action for enticement. 


ihe right 


an 
of a woman residing with he: 
husband to maintain action for the en 
of her minor child is denied in} 
Igo, Walker, & Chenault (Ky.) 1 
(N. 8S.) 362. 


an 
ticement 
soper wv. 


I 
L. R. A. 


Evidence. 


Evidence that a boy injured by another's | 
negligence was obedient and economical is 
held, Cameron Mill & E. Co. v. Ander 
son 1L. R. A. (N. 8.) 198, to de} 
admissible upon the question of damages. 


in 
( Tex.) 


Rule res ipsa loquitur is held, in Ross v. 
Double Shoals Cotton Mills (N. C.) 1 L.| 
R. A. (N. S.) 298, not to make a prima 
facie case, or raise a presumption of neg- 
ligence, but merely to furnish an element 
to be considered by the jury as a part of 
of the plaintiff's case. 





A deduction that declarations were made 
under a sense of impending death, without 
State 
419, to be war- 


hope of recovery, is held, in Gipe v. 
(Ind.) 1 L. R. A. (N. 8.) 
ranted, although they were made 
of 


that he did not believe he could get well, 


several 


hours after the statement the declarant | 


he having grown continually weaker in 


the meantime. 





Executors and Administrators. 


A nonresident alien is held 
(Mich.) 1 L. R. A. (N. S.) 
an incompetent executor, under a 


Re 
349, not to be 
statute 
which provides that, if any executor shall 


in, Breen | 





reside out of the state, the court may re- 
move him. 

That nonresidents may be denied permis- 
sion to act as executors of local estates is | 
affirmed in Re Mulford (Ill.) 1L. R. A. N. 
§.) 341. 


jreply to a 


; 
; come 


COMMENT. 


Finder. 


hidden in 
marked is held, in Ferguson y. 
(Or.) 1 L. R. A. (N. S.) 477, 
been lost, so as to vest title in the finder as 
against the owner of the soil, although it 
had remained so long as to indicate that the 
owner was dead or had forgotten it. 


Property the earth near a 


tree Ray 


not to have 


Fraud. 


A combination of two or more persons to 
obtain, by false representations, from the 
Foreign Office, a passport in the name of 
the intent that it shall 
used by another, held, in Rex vr. 
Brailsford, 75 L. J. B. 64, to be an in- 


dictable misdemeanor at common law. 


one person, with 


1s 


be 


K. 


Gaming. 


A person who acts as agent for another in 
managing a branch office for gambling trans- 
actions in stocks, knowing that there is no 
intention of transferring any property or 
title to property, is held, in King rv. Hark- 
10 Can. Crim. Cas. Anno. 199, to be 


ness, 


| . . ° 
liable to conviction as an accessory, although 


his sole interest in the transaction is in the 
commissions paid to him for effecting the 
same. 


Guaranty. 


A of for property 
shipped is held, in Hughes v. Peper Tobacco 
(N. C.) 1 L. R.A. (N. 8.) 
305, not to be effected by a warehouseman’s 
letter requesting information 
about a broker, that 
liable,-—especially as all shipments would 
to the 
“would be made by us to you for all sales.” 


guaranty payment 


Warehouse Co. 


he considered him re 


warehouse, ond payment 


Hacks. 


A cabman who is kept waiting at the door 
of a hotel for the exclusive use of guests 


thereof, under contract with the proprietor, 
is held, in King v. Maher, 10 Can. Crim. 


| Cas. Anno. 25, not to be liable under a 
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municipal by-law prohibiting cabs standing 


on the street while for hire or 


engagement, or while unengaged.” 


“waiting 


Highways. 


A person who uses upon a highway a 
duly licensed traction engine which is ex- 
ceptionally heavy, weighing upward of 10 
tons, is held, in Chichester v. Foster [1906] 
i K. B.. 167, 
repairing a water main under one of the 
the 


to be liable for the cost of 


streets, which is broken by excessive 
weight of the engine. 

Persons entitled to a right of passage, by 
way of easement or license, over a drift way 
or other private road, are held, in King . 
[1906] 1 K. B. 


“oecupiers” of the way, whose consent is 


Somers 326, 


necessary to an application to justices for a 
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an injunction should be granted restraining 
the operation of the machinery in such 2 
way as to cause a nuisance, by reason of 


| the noise, to families in the neighborhood. 


not to be| 


declaration converting the way into a public | 


highway. 
A person who procures the celebration of 
a marriage in his shop window in public 


view from the street for advertising pur- | 


and 
causes the street to be obstructed, is held, 
in Workman v. Montreal, 10 Can. Crim. 


Cas. Anno. 121, to be properly convicted un- 


poses, and thereby draws a_ crowd, 


der a municipal by-law prohibiting devices 
or performances tending to the collection of 
persons on the street. 


Homestead. 





A constructive trust is held, in Loomis v. 
(Cal.) 1 L. R. A. (N. 8.) 
to have arisen under a deed, by a man to 


Loomis 312, not 
his wife, of the homestead property. with a 
proviso that after her death it was to go to 
another, she being entitled. on his death, to 
the absolute title to the property by right of 
survivorship. 


Injunction. 


Where the operation of the machinery 
of a printing establishment at night caused 
serious disturbance to a person and _ his 
family in the neighborhood, such as had not 
been previously experienced by them from 
other printing establishments, it was held, 
in Rushmer v. Polsue, 75 L. J. Ch. 79, that 


} Co. v. 


An injunction to restrain a lessee from 
continuing to mine ores on the leased prop- 
forfeiture of the for 
breach of conditions is upheld in Big Six 
Mitchell (C. C. A. 8th 


erty after a lease 


Development Co, r. 


Cc.) 1 L. R. A. (N. 8S.) 332, although the 
title was disputed, and no action had been 
instituted at law. 

Insolvency. 


The right of the state to a preference 
over other creditors for payment of losses 
and unearned premiums out of assets in the 
insolvent 
company is denied in State v. 
liams (Md.) 1 L. R. A. (N. 8S.) 254. 


hands of a receiver of an insur- 


Wil- 


ance 


Insurance. 





An injury to the hand, superinduced by 
numbness resulting from using it as a head- 
rest during sleep, is held, in Etna L. Ins. 
Fitzgerald (Ind.) 1 L. R. A. (N. 8S.) 
422, to be covered by insurance against in- 
external and accidental 


juries through 


means. 






Intoxicating Liquors. 


A grocer who, having an excise license for 
the of beer at retail at 
shops, took an order for beer at another of 
his shops, in respect of which he had no 
such license, is held, in Elias v. Dunlep 
[1906] 1 K. B. 266, liable to the 
penalty imposed by upon persons 


sale one of his 


to be 
statute 
who, without having a proper excise license, 
take orders for spirits. wine, ete., for deal- 
ing in which a license is required by law. 
The and use of additional 


erection an 


| temporary bar in a licensed hotel for one 


day only is held, in King rv. Lewis, 10 Can. 
Crim. Cas. Anno. 184, not to be a “keep- 
ing” of more than one bar, in violation of 
the liquor license act. 

A person who was licensed to sell by 
retail, at his brewery, beer for consumption 
off the premises, is held, in Boyle v. Smith 
[1906] 1 K. B. 433, not to be liable, under 
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the licensing act, which prohibits, under 
penalties, any person licensed to sell intox- 
icating liquors by retail from selling the 
same at any place where he is not author- 
ized by his license to do so, for the act of a 

















drayman, employed to deliver beer to cus- 








tomers, in selling beer from his van to per- 








sons in the street, where he had no author- | 
ity to sell beer, and had been expressly | 
ordered not to do so, and to bring back to 
the brewery any beer he was unable to de- 
liver. 

An a C. O. D. of | 
liquors shipped to a local-option territory 
shall be deemed to be made there is held, 
in Keller v. State (Tex. Crim. App.) 1 
L. BR. A. (N. 8.) 480, the | 
ground that the state Constitution, com- 
manding the enactment of 
option law, impliedly prohibited 
legislation on the subject. 




















enactment that sale 



































to be void on 














local- 
further 


certain 




















The intentional omission of prohibitory 
liquor laws from the list of laws the tak- 
ing effect of which the Constitution permits 
to depend upon the vote of the people is 
held, in Fouts v. Hood River (Or.) 1 L. 
R. A. (N. 8.) 483, not to prevent the lez- 
islature from passing a statute providing 
the machinery by which license laws may 
be suspended by vote of the people. 
















































Judgment. 








An assignment of judgment is held, in 
Com. v. (Va.) 1L. R. A. (N. 
S.) 149, not to carry with it a right of 
action against an officer and sureties on his 
bond for failure properly to return a forth 
coming bond upon the judgment. 





Wampler 


















































Landlord and Tenant. 





A clause in a lease, that “indispensable | 
repairs shall be performed without reduc- 
tion of rent, damages. or compensation,” is 
held, in Central Agency v. Les Religieuses, 
27 Rap. Jud. Quebec, 281, not to apply to} 























<i 





the reconstruction of the premises leased | 








when partially destroyed, so as to eee 
them unfit for the purposes of the lease, and 
to compel the lessee to vacate them. 













| 
Larceny. | 
| 


A railway conductor who takes from a 
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passenger for his transportation a sum less 
than the authorized fare, and no 
ticket or receipt therefor, is held, in King 
v. McLellan, 10 Can. Crim. Cas. Anno. 1. 
to be guilty of theft if he fraudulently 
omits to account for, and pay to the railway 
company, the money so received. 


issues 


Libel and Slander. 


The privilege which protects a witness 
from an action of slander in respect of his 


evidence in the box is held, in Watson v. 


M’Ewan [1905] A. C. (H. L. Se.) 489, 
to protect him, also, against the conse- 


quences of statements made to the client 
and solicitor in preparing the proof for 
trial. 

A magistrate, when sitting in the course 
of his judicial duties, is held, in Lau v. 


Llewellin [1906] 1 K. B. 487, to be a 
“judge,” within the meaning of the rule 


that defamdtory observations by a judge in 
the course of his judicial duties are not 
actionable; and such a magistrate is, there- 
fore, not liable for defamatory statements, 
even though it be alleged that the state- 
ments were made falsely and maliciously, 


and without reasonable cause. 





License. 





A license granted by the board of health 
under statutory authority is held, in Lo- 
well v. Archambault (Mass.) 1 L. R. A. 
(N. 8S.) 458, not to be revocable by the 
board in the absence of statutory author- 
ity, existing regulations of the board, or 
some provision in the license itself for its 
revocation. 

The right to display a sign on the wall 
of a building, given in writing for a deti- 
nite time for a valuable 
held, in Levy v. Louisville Gunning System 
(Ky.) 1 L. R. A. (N. S.) 359, 
revocable at will. 


8 


consideration, 


not to be 


Master and Servant. 





One who engages to work in saving prop- 
erty from the débris left by a fire is held, ‘n 
Gans Salvage Co. v. Byrnes, use of Higgins 


(Md.) 1L. R. A. (N. 8S.) 272, to assume 
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the risk of injury from falling walls, where 
the peril is open and obvious. 

A youth sixteen years old is held, in 
Mundhenke v. Oregon City Mfg. Co. (Or.) 
1 L. R. A. (N. S.) 278, to have asswned 
the risk of injury plainly apparent from 
coming in contact with exposed gears, 
though not expressly warned of the danger. 

The right of an employee to hold his 
master liable for injuries caused by the lst- 
ter’s breach of duty to furnish an inde- 
pendent contractor with safe appliances for 
the performance of the work is denied in| 
Miller v. Moran Bros.’ Co. (Wash.) 1 L. R. 
A. (N. 8.) 283. 


The diligence required of a master to 





learn the habits or characters of servants | 
employed with due care is held, in Southern | 
P. Co. v. Hetzer (C. C. A. 8th C.) 1 L. R. AL] 
(N. 8.) 288, to be reasonable diligence | 
and care orly. 


Mortgage. 





That an assignment of real estate in the 
nature of an equitable mortgage may, py | 
agreement of the parties, be kept alive after | 
payment, so as to be valid security for a 
larger loan subsequently made, is held in 
Girard Trust Co. v. Baird (Pa.) 1 L. R. A. 
(N. S.) 405. 

Taking possession of after-acquired stock 
in trade, under a chattel mortgage is held, | 
in Burrill v. Whitcomb (Me.) 1 L. R. A. 
(N. S.) 451, to give the mortgagee prece- 
dence on a subsequent attachment. 

A mortgagor in possession, who has 


granted a lease under statutory power con- 
ferred on him, is held, in Robbins v. Whyte 
[1906] 1 K. B. 125, to have no power to 
accept a surrender of the lease without the 
concurrence of his mortgagee. 


Municipal Corporations. 





Municipal authorities who, under their 


statutory powers, took over the care of a 
water course and made it into a _ publie 
drain, which proved in course of time to be 


increasingly insuflicient to hold and pass 
on the sewage poured into it, with the | 
result that private property was flooded 
thereby, are held, in Hawthorne Corp. ». 
Kannaluik [1906] A. C. 105, to be liable for 


| 
j 
| 





| charge, are held, in Evans v. 


the negligence, notwithstanding that the 
drain, when first formed, was sufficient for 


its purpose. 


A city is held, in Bc:::get v. Sherbrooke, 
27 Rap. Jud. Quebec, 78, to be responsible 
for damages caused by an arrest made 
without reasonable or probable cause, by a 
policeman -in the employ of, and wearing 
the uniform provided by, the city; and the 
fact that at the time of the arrest te po- 
liceman was off duty is held to be no de- 
fense to the action. 

The right of a municipality to legislate 


on subjects covered by statutes is denied in 


Thrower v. Atlanta (Ga.) 1 L. R. A. (N. 
S.) 382, in the absence of express legisla- 
tive authority. 


Negligence. 


A manufacturer who, in violation of 
law, and contrary to the orders of the in- 
spector, fails to place a guard about a dan- 
gerous machine, is held, in Desrosiers v. St. 
Lawrence Furniture Co. 27 Rap. Jud. Que- 
bee, 73, to be guilty of negligence which 
renders him responsible to one who, with- 
out fault on his part, is injured because of 
the lack of such protection. 

The measure of duty of the owner of a 
piace of amusement with respect to safety 
of places provided for the patrons is de- 
clared, in Williams v. Mineral City Park 
Asso. (lowa) 1 L. R. A. ( N.S.) 427, to he 
the exercise of reasonable care, and not the 
high degree of care analogous to that which 
a earrier is bound to exercise at common 
law. 

Local authorities, who, under the provi- 
sions of the vublie health act, have pro- 
vided, for the use of the inhabitants of their 
district, a hospital for persons suffering 
from infectious diseases, and who have 
placed a competent medical practitioner in 
Liverpool 
[1906] 1 K. B. 160, not to be liable, where 
the physician prematurely discharged a 
child suffering from scarlet fever under cir- 
cumstances which a jury found to amount 
to 1 want of reasonable skill and care on 
his part, for expenses incurred by the father 
of the child in caring for three other chil- 
dren, to whom such child communicated the 
disease after his return from the hospital. 
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Nuisance. 


A business which is authorized by law, 
and properly conducted at an authorized 


{ 


place, is held, in Atchison, T. & 8S. F. R. Co. | 


(Kan) iL & A. (N.S) 
not to be a nuisance, on the theory 


v. Armstrong 
113, 
that 
ful. 


The power of the legislature to author- 


whatever is lawful cannot be wrong- 


ize a railroad company to create a private 


nuisance with immunity from liability +o 


the owners of property damaged 
is denied in Louisville & N. T. Co. v. Lel 
lyett (Tenn.) 1 L. R. A. (N. 8S.) 49, 
Gossett v. R. Co. (Tenn.) 


R. A. 


and 
1 L. 


Southern 


(N. 8.) 97. 


Officers. 
General, in his official 
head of the Telegraph De- 
the Postoffice. is 


Postmaster 


The 


eapacity as 


Postmaster 


held, in 
[1906] 


necti- 


partment of 


sainbridge v. General 


1 WK. B. 178, not to be liable for 


gence of his subordinates in relaying a 


footway which had been taken up for the 
telegraph 


purpose of repairing a 


which results in injury to a traveler there- | 


on. 
A local 


an inspector under the provisions 


authority, who has been ap 


pointed 


of the diseases of animals act, is held, in 


Stanbury r. Exeter, 75 L. J. K. B. 28. not 
to be 
by him in carrying out 


a duty which 


been directly imposed upon 


order of the board of agriculture. 


Physicians and Surgeons. 


A surgeon who had undertaken to pet 
form an operation upon a patient’s right 
held, in Mohr v. Williams (Minn.} 


(N. S.) 439. to be liable for in 


ear is 


Lk. Hh. A. 


thereby | 


eable. j 


Pleading. 


defendant the 
title, and stating a cause of action against 


Naming individually in 
trustee, are held, in Leonard 
Pierce (N. Y.) 1 L. R. A. (N. 8S.) 161, to 
render the complaint den:urrable. 


him as 


Principal and Agent. 


held, in Gil- 
tap. Jud. Quebec. 3%, 


A commercial traveler is 


mour v. Snow, 27 
to have no right to pledge the merchandise 
of his employer to an innkeeper as security 
for the attention fim 
nished by the innkeeper and money supplied 


expense of medical 
by him to. the traveler to continue his jour- 
held 
to have the right to reclaim such merchan- 
the 
right of an 


ney: and the employer is. therefore, 
dise from 


The 


innkeeper. 


agent. in the absence 


| of objection by the principal, to enforce a 


contract made in his own name for an un 
disclosed principal, is upheld. in Shelby v 
(Ark.) 1L. R. A. (N. 8.) 303, 
that the signature to the 


actually 


surrow 
notwithstanding 
contract aflixed by a 


was sup 


agent. 


Probate Fees. 


Probate fees based on the value of the 
estate are held in State ex rel. Nettleton r. 
(Wash.) 1 L. BR. A. (N. 8.) 


constitutional. 


Case 152, un- 


liable for a negligent act committed | 
has 
him by an| 


Public Money. 


The validity of legislative appropriation 


of money to pay the expense of attend- 
ance by the whole body of the Pennsylvania 
| legislature on an excursion to New York 
to attend the dedication of the Grant mon- 
(Pa.) 1 


ument is upheld in Russ v. Com. 


i. BR. A. (N. 8S.) 409. 


juries resulting from the performance of an | 


operation on her left ear, which 


to be in greater need of an operation than | 


the right ear, 
implied consent; and whether she had im- 
pliedly consented was a question for the 


jury. 


he deemed 


unless he had her express or | 


Railroads. 


An overhead bridge crossing of a high- 
way is held. in Johnson v. Southern P. R. 
Co. (Cal.) 1 L. R. A. (N. S.) 307, to 
| be within a statute requiring signals to be 
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given when a train approaches a niin 


where the railroad crosses a highway. 


Removal of Causes. 


The denial, in summoning or impaneling 


jurors, of any equal civil rights secured 
to the accused by the Federal Constitution | 
or laws, is held, in Kentucky v. Powers, | 
Ady. S. U. S. 


eused, unless authorized by the state Con 


387, not to give to the ac- 





stitution or laws as interpreted by its high- 


est courts, the right to remove a criminal 
prosecution from a state to a Federal cir- 
cuit court. under the Federal statute au- | 
whenever the ac- 


thorizing such removal 


eused is denied, or cannot enforce in the 


judicial tribunals of the state, any right 
secured to him by any law providing for | 
the equal civil rights of citizens of the | 
United States, or of all persons within its 


jurisdiction, 

The state, and not the Federal, court, 
is held, in Illinois C. R. Co. v. Houchins | 
(Ky.) 1 L. R. A. (N. S.) 375, to be the} 
proper tribunal to determine the question | 
of the right to remove to the latter an 
action begun in the former, against a non- | 


resident railroad company and its resident 
employee jointly. 

A nonresident joined as defendant in an 
action to recover damages for negligence is 
held. in Illinois C. R. Co. v. Coley (Ky.: | 
1L. R. A. (N. 8S.) 370. to have no right | 
to a Federal 


court by putting in issue the fact of negli- | 


removal of the case to the 


gence on the part of his codefendant. 


jof a 


in King et. 


Replevin. 


The right of a seller to maintain repley- 
in against the purchaser on the ground of 
special ownership and right of possession 
MeDonald (Neb.} | 
(N. S.) 474. where the property | 


is sustained in Baker rv. 
1L. R. A. 
has been set apart and identified. and th 


title vested in the purchaser, whose tender 


f the balanee due on the purchase price 


Ss insufficient in amount owing to fraud 


or mistake in measurement: but the seller 
eannot 


maintain such action under the 
claim of absolute ownership. without re- | 
seinding the contract of sale. and tendering | 


back the amount paid. 
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Sale. 


Notice of the failure of a machine to work 
First Nat. Bank rv. Dutcher 
(lowa) 1 L. R. A. (N. S.) 142, to be 
waived by the continued efforts of the se'‘l- 
er’s agent to make the machine work after 
the expiration of the time limited for the 
notice. 





is held, in 


Street Railways. 


An extension to ninety-nine years of the 


right to use the streets of Chicago for 


| street railway purposes, without reference: 


to any limitation as to time fixed by the 
municipality, was held, in Blair v. Chicago, 
Ady. 8. U. 8. 427, not to be implied from 
a statute extending the corporate rights 
of the street railway companies to ninety- 
nine years, but not in express terms giving 
such right irrespective of any limitation by 
the municipality. 

A street railway company which system- 
atically moves electric cars reversely on a 
public street without fenders and 


vongs, 


or other signaling appliances, being placed 


| at the rear of the cars being so operated, 


thereby endangering the lives and safety of 


the public, is held. in King vr. Toron.o R. 


| Co. 10 Can. Crim. Cas. Anno. 106, to com- 


mit a common nuisance, 


Sunday. 


The sale of ice cream to the publie on 
Sunday, by a dealer who is not the keeper 
victualling or eating house. is held, 

10 Can. 


Anno. 16. not to be a work of 


Stinson, Crim. Cas. 
necessity. 
within the meaning of an exception of an 
act forbidding a person to exercise his or 


dinary calling on Sunday. 


Taxes. 


Value of real estate in other states. which 
it is necessary to sell, under authority vesc- 
ed in the executors to sell real estate te 
pay pecuniary legacies, is held, in Le 
(Pa.) 1L. R. A. (N. S.) 400, 
to be subject to the collateral inheritance 


Vanuxen 


tax at the testator’s domicil. 
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The right of the state to single out rail- | acknowledgment by the witness, or ratifica- 
road and other corporate property, and tax | tion and approval by the testator. 
it for state purposes in a manner and at a| The right of an heir, under a will di- 
rate different from that applicable to other | recting the residue to be divided between 
property, is sustained in Michigan C. R.| the testator’s heirs, is held, in Re Sigel 
Co. v. Powers, Adv. S. U. S. 459. (Pa) 1 L. RB A. (N. 8S.) SZ, mot te 

The taxability of an easement acquired | be cut down by a subsequent codicil giving 
by laying pipes in a street under a fran-| him a specifie legacy, “and no more.” 
chise is upheld in Consolidate Gas Co. v. 


Baltimore (Md.) 1 L. R. A. (N. S.) 263, eT 
on the ground that the easement is property ‘ : 
distinct from the franchise. Reeent Articles In Caw Journals 


and Reviews. 





Time. 





“Whether a Grant by Deed of a Fishing 
or Hunting Right is Limited in Its Scope 
ginning and termination of the risk under | to the Conditions within the View of, and 
an insurance policy, is held, in Rochester Surrounding, the Parties at the Date of 
German Ins. Co. v. Peaslee-Gauldert Co.| the Deed, or is to be Construed Relative 
(Ky.) 1 L. R. A. (N. S.) 364, to be prop-| to the Advancement of Society and the Im- 
erly interpreted to be standard, and not| provement in Facilities Affecting the Exer- 


sun, time, where the use of the former) cise of the Granted Right.”—62 Central 
system of reckoning time has been the pre-| Law Journal. 238. 


vailing custom in the community for a long 
period. 


The word “noon,” used to denote the be- 


“The Doctrine of Previous Jeopardy.’— 
62 Central Law Journal, 295. 

“Crime in 1904.”"—70 Justice of the 
Trade N | Peace, 169. 

- —_— “The Consent of the Governed.”—40 
American Law Review, 161. 


Where the generic name of certain com- | 


sie ‘ | “Development of International Law.”— 
modities has, by usage of the trade, come 


40 American Law Review, 188. 
“Injunctions against Boycotts and Sim- 
ilar Unlawful <Acts.’—40 American Law 


to be confined to a particular species, the 
fact that the application of that name to 


another species is literally correct, is held, , 
e a sc am - . | Review, 196. 
in Fowler v. Cripps [1906] 1 K. B. 16, “The J Sindee sccllin D , I 
Peet : : ‘The Jury System.”—40 £ ~ saw 

not to prevent it from being a false de-| Revi . aa poo een See 

a oP : ; | Review, 222. 
scription within the meaning of the mer- | i se eee d 

E “The Abolition of Capital Punishment 
in Italy and San Marino.”—40 American 
Law Review, 240. 

“Presumption of the Foreign Law.”—19 
Harvard Law Review, 401. 





ehandise marks acts. 


Wills. 


a “Liability in the Admiralty for Injuries 

A bequest of “all moneys owing to” tes-| to Seamen.”—19 Harvard Law Review, 418. 
tator at death is held, in Re Derbyshire,| ‘“Respondeat Superior in Admiralty.”— 
19 Harvard Law Review, 445. 


“Stipulated Damages.’’-—62 Central Law 


75 L. J. Ch. 95, to pass moneys standing to 
his credit on deposit with the bank, whether 


the moneys be withdrawable on demand or | Journal, 277. 


| 

| 

by notice. since in either case they " “Is a Party to an Action Immune from 

due, though not payable. epg of Civil Process while Attending 
Attestation of a will in another room,| Court in a State Other that That of His 

out of range of the testator’s vision is held. Residence ?”—62 Central Law Journal, 280. 

in Calkins v. Calkins (Ill) 1 L. R. A. (N | 

S.) 393. not to be within a statutory re | 


; “Injunction as a Remedy to Restrain 
-| Passage, Test Validity, and Prevent En- 
quirement that it shall be in his presence; | forcement and Violation, of Municipal Ordi- 


and the defect is not cured by the subsequent | nances.”—62 Central Law Journal, 257. 


—_—_—__. 
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“Vagraney (con.).-—70 Justice of the | 

Peace, 147. 

“Employer’s Liability as an Industrial 
Problem.”’-—18 Green Bag, 185. 

“The Abuse of Personal Injury Litiga- | 





tion.”’-—18 Green Bag, 193. 

“Personal Injury Actions and Workmen's 
Compensation in England.”—18 Green Bag, 
216. 

“The Belgian Law of 1903. 
jury Actions.)”—18 Green Bag, 220. 


(Personal In- | 
“Workmen's Compensation in Italy.’—18 
Green Bag, 223. 

France.”’—18 


“Employers’ Liability in 


Green 


sag, 225. 


“Lincoln, the Lawyer.”—14 American 
Lawyer, 99. 

*“\ Plea for the Preservation of Our For- 
ests, Streams, and Fuels.”—14 American 
Lawyer, 104. 

“Election 


Democracy.”"—14 American Lawyer, 108. 


teforms: The Trend toward 
“Laws and Legislation to Protect Our 
Gas and Oil Interests.”"—14 American Law- 
yer. 122. 

“Difficulties in Marrying in the United | 
States.,-—5 Canadian Law Review, 145. 

“What are Obiter Dicta?’—5 Canadian | 
Law Review, 152. 

“Some Defects in the Quebee Civil Code 
Respecting Inheritance Rights of Women.” 
—5 Canadian Law Review, 172. 

“The Law of Bank Checks (Practical Se 
ries).”—23 Banking Law Journal, 179. 

“The Bad Character of the Deceased. (. 
Point of Evidence in Murder Cases.) ”—38 
Chicago Legal News, 264. 


| Supreme Court Reports. C. P. 
} Reporter. Vol. 1. 


-——————_ so o___—- 


New Books. 


“Municipal Court Act.” (Chicago) With 
notes. By Ilon. Hiram T. Gilbert. (T. H. 
Flood & Co., Chieago, Il.) $2. 

“Pharmacy 
J. A. Hynes. (Daniels Co. Press, Chicago.) | 
Paper, 50 cts. 

“A Digest of the General Acts of As | 
sembly for the Incorporation and — 

| 


Laws and Questions.” By 


(Penn- 
3d ed. 


(Soney & Sage, Newark, 


ment of Cities of the Third Class.” 
sylvania.) With notes of decisions. 
By L. Richards. 
N. J.) $3. 
“Regulation of Railway Rates on Inter- 
state Freight Traffic.” By H. Fink. 2d ed.' 


| Michie. 


(Evening Post Job Printing Office, New 
York.) Cloth, $1. 

“Diseases of the Nervous System Result- 
ing from Accident and Injury.” 
Bailey. 


By Pearch 
(D. Appleton & Co., New York.) 


| $5. 


“A Quiz Compend on the Principles of 
Common Law Pleading, Based upon Steph- 


}en on Pleading.” By C. A. Groom. (W. 


Cloth, $1.50. 
Decisicns.” 


H. Anderson Co., Cincinnati.) 
“Digest of National Bank 
Compiled under the direction of the Comp- 


| troller of the Currency. (U. S. Office of 


the Superintendent of Documents, Wasa- 
ington, D. C.) Cloth, $1.50. 

“Court Rules of New York State, and 
Bankruptcy Rules and Orders.” 2d ed. By 
Robert C. Cumming and Frank B. Gilbert. 
(Banks Law Publishing Co., New York.) 
$3.25. 

“Eneyclopadie Digest of Virginia and 
West Virginia Reports.” Virginia, Vols. 
1 to 103; West Virginia, Vols. 1 to 55. 
Under editorial supervision of T. Johnson 
Vol. 2. (The Michie Co., Char- 
lottesville, Va.) 

Terrell on “Patents.” 4th ed. 


(Callaghan & Co., 3 


$7.50. 

(Eng.) 

Chicago.) $8. 
“Instructions to Juries in Civil Cases 

under the Missouri Law.” By Eugene Me- 

Quillin. (Gilbert Book Co., St. Louis, Mo.) 


| $7.50. 





Wood’s “Practice Evidence.” 2d ed. By 
Arthur W. Blakemore. (Banks & Co., Al- 
bany, N. Y.) $6.50. 

“California District Courts of Appeal Re- 
ports.” Supplementary to the California 
Pomeroy, 
(Bancroft-Whitney Co., 
San Franeiseo.) $4. 

“The Creation of Corporations for Profit 
By John F. Whitworth. 
Johnson Co., Philadelphia.) 


in Pennsylvania.” 
(%. & & W. 


IIun’s “Rules of Practice of New York 
Annotated edition. (Banks & Co., 


Albany, N. Y.) $3. 
aaa acai 


The Humorous Side. 


OLp But Goop.—A young lawyer assigned 
to defend a criminal, greatly impressed 
with the importance of the case and with 


his own responsibility, spent the day and 
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most of the night preparing himself for | 
the trial, and then hastened to consult his | 
client for the first time. His youthful ap- 
pearance possibly surprised the profession- 
al “So the court has 
appointed vou to defend me.” The attorney 
said it had, and started to tell what prepa- | 
ration had the but 
was cut off heartlessly by the criminal’s 
“Well, young fel- | 
low. T guess I will plead guilty, and throw 
myself on the merey of the court.” 


criminal, who said: 


he made for defense, 


declaration follows: 


OUT 
torney 
the 
eard is 


OrpinArYy.—A Colorado at- 
his 


OF THE 
frankly 
following 


intentions | 
This | 
issued in lieu of attendance on dress 
at indi- | 
rectly offering to write wills free; organiz- 


announces 


in newspaper “card:” 


parade so-called social functions ; 


ing a bank, trust, combine, or any close 


corporation; marrying an inheritance and 
most of the other usual and perfectly legiti- 
of 
wares, for the sole purpose of informing 
the many readers of the Herald that 

to the 


mate modes advertising professional 


his 


referring success of 
clients for his credentials, respectfully solic- 


B. 


Phone 


its work in as a practising counselor 


at law. — Office over 
Store. 

A North Carolina attorney sends us the 
following, which he says was enacted in, 


1905 as the law of the state: 
Chapter 754. 

The General Assembly of North Carolina 
do Enact: 

See. 1. That it shall be unlawful for 
any person, firm or any dog or bitch known 
to be dangerous or vicious to run at large; 
this shall 
be construed to prevent any person from 
M. 


Provided however, section not 
turning such dogs loose from eight P. 


to six A. M. on the premises of the owner. 
Sec. 2. That any person violating this act 

shall be deemed guilty of a misdemeanor. 
Sec. 3. This act shall 


Mitchell County. 


apply only to 


AUTOMOBILIA OF PUNBAD THE RAILER.— 
Judge not an auto by its smell; all com- | 
parisons are odorous. 


| flesh; 


A tack in the tire is as a thorn in the 
both 


[t is a short ride that has no mending. 


are tiresome. 


All does not go that glitters. 

An auto is not without odor, save in its 
own front 

Say not, “We shall return at five,” 
return at sixes and sevens. 

Oils well that ends well. 

Approach railroads warily, lest they lead 
thee to heaven. 


seat. 


ye may 


Though thou swear by thine auto seven 
times, the eighth thou wilt swear at it; that 
is Kismet. 

The horse goeth not ten parasangs an 
hour, neither doth he explode. 


To speed is human; 


—fine!—Century. 


to be caught is 


A Contrapictory Carp.—An Oklahoma 
lawyer sends a card of a Kansas lawyer con- 
taining simply his portrait, in addition to 
“At- 


The correspondent evident- 


his name and address and the words: 
torney at law.” 
ly thinks the portrait does not fit the pro- 
fession. He says the card “reminds one of 
the remark made by someone concerning the 
maker of doggerel verses. ‘You 


may be a 


—fool, but you’r no poet.’ ” 


A PROFESSIONAL CARD.—A correspondent 


; sends us the following announcement made 
| by a 


his attitude 
It seems to 
be an honest statement of the case. 

Mr. that he has 
removed his law office to the fourth floor 
of No—, ———, New York City, 
Rooms —, —; that his office telephone num- 


New York lawyer of 
teward prospective business. 


— announces 


— and “—;” that his residence 
- Street, New York City; 


mr 


that his residence telephone number is “—; 


bers are 
is No.—, 


that his eable address is ——, New 
York;” that he is-no longer connected with 
the firm of : 

& —; that he is now engaged in 


the general practice of law for himself and 





is ready to accept, and desirous of securing, 
more business. 


“ 


, 19—.” 





n the 
nding, 
in its 


e may 


y lead 


seven 


; that 
7S an 


ht is 


ihoma 
rT con- 
ion to 
: “At- 
‘ident- 
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Incorporate Under Arizona Laws 


Most liberal Corporation Laws in 
or exorbitant fees. 
of stock made any amount. 
able for any purpose. 
state control. 
charter. 


No amount of 


No state examination of books. 
Keep office and do business anywhere. 


the United States. No franchise tax 


Private property exempt from all corporate debts. Par 
No limit of capitalization. 


Stock is non-assess- 
stock required to be subscribed. No 
Legislature can’t repeal our 

We attend to all business 


and pay all fees and charge you but a few dollars in any case. 
Send for booklet codified annotated corporation laws and other information. 


ARIZONA CORPORATION CHARTER GUARANTEE CO. 
- PHOENIX ARIZ. 


MONIHAN BUILDING, 


CORNELL UNIVERSITY, Tree year 
COLLEGE OF LAW course. 7 


Professors and Instructors. Special Depart- 

ment of Practice. Library of 30,000 volumes, 

For particulars, address, COLLEGE OF LAW, 
Cornell University, Ithaca, New York. 





Case & Comment has the largest circulation of any 
legal periodical (20,000) and the cheapest rate per 1000 
circulation. It reaches every lawyer worth reaching. 
These rates are net: 1Year 6Mos. 3Mos. 1Mo. 
1Page . . . $400 $225 $120 $45 
1-2Page .. . 225 125 70 @ 25 
). ——ee 125 75 40 15 
One-inch card, $4.00 per inch per insertion, net. 
Address L. C. P. Co. Rochester, N.Y. ©5655 





d. S. Justices’ Portraits 


residen® ——— 


Send for a complete list of the portraits of 
all the 60 judges of the U. S. Supreme 
Court with the source from which they were 
procured. They are beautiful proof etchings, 
size 11x 14, some on India and some on 
Japan paper. Complete sets, India $15, 
Japan $10. All the Chief Justices (8) $5. 
Any single portrait, $1 net, delivered. The 


L. C. P. C. Rochester N. Y. © 632 





FIVE ON CORPORATIONS 


PURDY’S-BEACH ON THE LAW OF PRIVATE CORPORATIONS, 1905. 


3 large volumes of about 2800 pages. 


Price, $18.00. 


This is the latest exhaustive treastise onthe law of Private Corporations. 


HELLIWELL ON STOCK AND STOCKHOLDERS, 1903 


1 volume, nearly 1100 pages. 


Price, $4.50. 


This is the only standard work devoted to Stocks and Stockholders. Some of the subjects 


treated are Issue of Capital Stock—Increase 


and Reduction of Capital Stock—Watered 


Stock—Transfer of Shares—Stock Brokers and the Stock Exchange—Dividends—Taxation 


of Stock—Suits by Stockholders. 


BEALE ON FOREIGN CORPORATIONS AND TAXATION OF CORPORATIONS, 1904. 


1 volume, over 1200 pages. 


Price, $6.00. 


Only late book on these two subjects. 


SPELLING, CORPORATE MANAGEMENT AND BY LAWS, 1904. 


1 volume. 


Price, $3.50. 


> 


Full information as to orgaaization and transaction of business by Corporations. 


CUMMING, GILBERT & WOODWARD, ANNOTATED CORPORATION LAWS OF ALL STATES. 


5 large volumes. 


Price, $24.00. 


Just what its name indicates, brought down to Jan. Ist, 1903. 
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The 
Constitutional History 
of the State of New Dork 


| BY CHARLES Z. LINCOLN 


MEMBER OF THE NEW YORK CONSTITUTIONAL CONVENTION OF 1894, AND 
FOR SIX YEARS, 1895-1900, CHAIRMAN OF THE STATUTORY REVISION COMMIS- 
SION AND LEGAL ADVISOR TO GOVERNORS MORTON, BLACK AND ROOSEVELT 


=| VERY person interested in the history and growth of 

yi New York State, whether judge, lawyer, law-maker, 

teacher or student, has felt seriously the lack of any 

work in which is brought together all that intensely 

interesting information in regard to the sources and 

development of the New York Constitution, which heretofore he 
could get only in small part after laborious search. 


The work of collecting all this information and presenting it 
in a complete, systematic and above all, readable manner has now 
been done by the one man best fitted to do it, by education, taste 
and training. 


In the five volumes constituting the History, Mr. Lincoln has 
made a contribution to the annals of the Empire State of the 
greatest importance. No library,—educational, legal or private,— 
is complete without it and this is equally true of libraries in almost 
all states in the union, inasmuch as the Constitution of New York 
not only has sources common to many states but has been the 
model which many state constitutions have followed. 


Do not hesitate to send in your order at once. 


FIVE VOLUMES, CLOTH, $15.00, DELIVERED 


The Lawyers’ Co-operative Publishing Co. 


ROCHESTER, N. Y. 


NEW YORK CHICAGO ST. PAUL 
81 Nassau St. Lakeside Bldg. Ger. Am. Bank Bldg. 











| Cooley's Briefs on Insurance. 


ls Side ask saly Ghana Ge salhaclias tag gba 
point of law, but deals with them as a lawyer does when pre- 
paring his own brief,’ It furnishes, practically, a complete set. 
of briels on every phase of the: Law of Insurance, ready to be 
adapted to individual needs. st = 8 ss am 
Questions of avoidance and forfeiture of the policy,. proof of 
loss, and of waiver and estoppel as applied to the insurance 
contract (adequately treated in no other work), are set forth 
with fullness and detail. ws * eo mo 


Bound in buckram or sheep. , ae 
6 volumes. $27 delivered. ‘ 


Words and Phrases. 

ae WE is race bs pee piles you Beto whe aioe 
‘being able to ascertain promptly the ‘construction ‘which the 

courts have placed on a word. It may save you the necessity 


of testing it in the courts yourself. ) eo ws 


4 ** [tts a collection of some 135,000 judicial and statutory defini- 
1 tions. which are:found scattered through the American’ reports 
and statutes. st a ye ws s 
: A jud sth déldinice a Waatd chaclas iw bane sto 
fas.a judicial interpretation of the law. s s ws 
- awed te buckram or sheep. 

8 volumes. $48 delivered. 


| WEST PUBLISHING CO., St. Paul, Minn. 
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Where to Look for the Law 


“Ss 


200. Pages — SEVENTH PDESION,. 1906'— just = 1: 


This handy topical index of ‘all ae 1 oe is 
used by lawyers and librarians from Maine’ to. California. 


Present:edition also contains ? Librarians can have 
a full list of all American any number for 
Reports and a list of . . their’ patrons. 
Law Book Abbre- , 


viations., 


It’s: all ; Ww A Post il 
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